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Don’t Count Out The Bypass Trust
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To paraphrase Mark Twain, the reported 
demise of the bypass trust may be 
greatly exaggerated. In fact, this estate 
planning technique is still a viable 
option for many individuals and may 
actually stage a “revival” in future years.

Reasons For The Change
For decades, a bypass trust was a staple  
of estate plans of wealthier families. But two 
key factors have effectively reduced the use  
of such trusts in recent years: the increased  
gift and estate tax exemption and the “por-
tability” provision.

As its name implies, a bypass trust (some-
times called a credit shelter trust) is 
designed to allow assets to bypass your 
spouse’s estate before others, typically chil-
dren and grandchildren, inherit the prop-
erty. Because the trust effectively uses the 
full estate tax exemption for each spouse, 
it may enable a married couple to transfer 
millions of dollars without paying any federal 
estate tax.

In the usual setup involving a married cou-
ple, each spouse includes a provision in his 
or her will establishing a trust for the surviv-
ing spouse’s benefit and funds it with the 

equivalent of the deceased spouse’s basic 
exemption amount. Then, when the surviving 
spouse dies, the remaining assets go to the 
designated beneficiaries. If the trust is struc-
tured properly, this arrangement may avoid 
estate tax by using the estate tax exemp-
tions of both spouses. 

But here’s the rub: the exemption amount 
has been significantly boosted since near 
the turn of the century (see “Evolution of 
the gift and estate tax exemption” below). 
Currently, it’s set at $10 million through the 
end of 2025, indexed annually for inflation. 
The exemption amount for 2022 is $12.06 
million (up from $11.7 million in 2021).

Furthermore, estate tax planning has been 
enhanced by the portability provision initially 
created in 2010 and subsequently made 
permanent. Under this provision, any portion 
of an exemption not used by the first spouse 
to die becomes available to the surviving 
spouse’s estate. In other words, a couple 
now can transfer double the exemption 
amount — without estate taxes — no matter 
who the nonspousal beneficiaries are.

As a result, the estate tax benefits of using  
a bypass trust have been curtailed, yet 
bypass trusts are hardly obsolete. There are 

Evolution Of The Gift And Estate  
Tax Exemption
Before the enactment of the Economic Growth and Tax Relief Reconciliation Act (EGTRRA) 
in 2001, the estate tax exemption was a relatively modest $675,000. But then EGTRRA 
pushed the exemption up over $1 million.

The exemption gradually increased to $3.5 million in 2009 before the estate tax was 
repealed for one year (2010). After 2010, the exemption was increased to $5 million, subject 
to inflation indexing. Finally, the Tax Cuts and Jobs Act doubled the exemption amount to  
$10 million, with inflation indexing, for 2018 through 2025. Currently, it’s scheduled to revert 
to $5 million (again indexed for inflation) in 2026 — unless Congress takes action.



still several potential reasons to include a 
bypass trust within your overall estate plan. 

Benefits Of A Bypass Trust
For starters, assets that are owned individu-
ally by a surviving spouse generally become 
“fair game” for creditors. This can be espe-
cially bothersome to family members if a 
significant amount of assets is siphoned 
off to help pay the debts of someone who 
marries the surviving spouse. However, a 
bypass trust can protect the assets from the 
clutches of creditors.

Although the children may be named as 
the successor beneficiaries in the respective 
wills of a married couple, that could change, 
especially if a surviving spouse eventually 
remarries. There’s no guarantee that the chil-
dren of the initial marriage will receive their 
fair share of an inheritance on the death of 
the surviving spouse. With a bypass trust, you 
can arrange for the assets to pass to your 
children and grandchildren, regardless of any 
future marriages by a surviving spouse.

In addition, remarriage isn’t the only finan-
cial concern of a married couple. Assets can 
be diluted through reckless spending by the 
younger generation or financial interests 

might be assigned to others. By including a 
spendthrift provision in a bypass trust, you 
can guard against these potential dangers, 
while still allowing the beneficiaries to use 
assets in a reasonable manner.

Also, note that a bypass trust can provide 
flexibility by granting a power of appoint-
ment to a surviving spouse. Doing so can 
give this person legal authority to use  
trust assets for health care, education or 
other costs. As opposed to a broad general 
power of appointment, a limited power  
may permit the beneficiary to allocate only 
their share of the trust among classes of 
potential recipients. 

The Right Trust?
A bypass trust remains a valuable tool in  
your estate planning toolbox. Bear in mind 
that the gift and estate tax exemption is 
scheduled to revert to $5 million in 2026 
(indexed for inflation). The reduced amount 
may not be sufficient for your family’s estate 
planning needs. A bypass trust may become 
even more important as a complement to 
other techniques. Discuss with your estate 
planning advisor whether a bypass trust is 
right for your estate plan. •
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In light of the ongoing COVID-19 
pandemic, are you leery about 
visiting your advisor’s office to 
attend to estate planning docu-
ments? You’re not alone. But how 
do you plan your estate and exe-
cute critical documents if you’re 
uncomfortable with face-to-face 
meetings or are required to self-
quarantine? The good news is 
that you have options.

Meeting Remotely  
Vs. In-Person
It can be argued that estate plan-
ning is more important now than 
ever before. Fortunately, many estate 
planning activities may be doable 
from the safety of your own home. 

Bear in mind that there are definite advan-
tages to meeting with your advisor in per-
son to talk about creating or updating your 
estate plan. But these discussions can be 
conducted in video conferences or phone 
calls, and document drafts can be transmit-
ted and reviewed via email, secure online 
portals or even traditional “snail mail.”

Signing Documents 
Traditionally, estate planning documents 
are executed in an attorney’s office in the 
presence of witnesses and a notary public. 
In-office document signings may still be 
possible with appropriate precautions, such 
as wearing masks and practicing social 
distancing. But there are other options that 
allow you to avoid traveling to an attor-
ney’s office and that minimize the number 
of people involved. The options available 

depend in part on the type of document 
being signed.

In most states, a typewritten will (as well as 
a modification or codicil to an existing will) 
must be signed in the physical presence of 
at least two witnesses. Typically, those wit-
nesses must be disinterested — that is, they 
don’t stand to inherit or otherwise benefit 
under the will. But some states permit family 
members or other interested parties to serve 
as witnesses. 

In those states, it may be possible to con-
duct a will signing at home (with instructions 
from your attorney) and have members of 
your household witness it. If disinterested 
witnesses are required, you might have 
friends or neighbors observe the signing 
from a safe distance (in your backyard, for 
example). In some states a will can be valid 
without witnesses, if “clear and convincing” 

COVID-19 And Estate Planning
Estate Planning Is Possible In A Socially Distanced  
Environment



evidence is provided in court, after the will-
maker’s death, to prove its validity.

What about notarization? In some states 
wills are notarized as a best practice, but in 
most states it’s not required. However, wills 
are often accompanied by a self-proving 
affidavit, which must be notarized. A self-
proving affidavit is a sworn statement, 
signed by the will-maker and witnesses, that 
affirms the will’s validity. It’s not required, 
but it can streamline the probate process. 
One strategy for avoiding the presence of a 
notary (assuming online notarization isn’t an 
option in your state) is to sign the will with-
out a notary and then arrange for the par-
ties to sign a self-proving affidavit in front of 
a notary when it’s safer  
to do so.

Another option in some states is a “holo-
graphic,” or handwritten, will, which gener-
ally doesn’t require witnesses or notarization.

In many states, you can sign a trust docu-
ment without witnesses or notarization, and 
it may even be possible to sign it electroni-
cally. One potential strategy for avoiding 
traditional will-signing requirements is to 
sign a holographic “pour over” will that 
transfers all assets to a revocable trust, 
which can accomplish many of the same 
objectives as a traditional will.

Using Powers Of Attorney 
And Health Care Directives 
Finally, depending on your state, it may 
be possible to sign a valid durable power 
of attorney (for financial or legal mat-
ters) without witnesses or notarization. This 
isn’t advisable, however, since notarization 
usually confers presumptive validity, mak-
ing it more likely that the document will be 
accepted by financial institutions or other 
third parties.

Health care powers of attorney or advance 
directives generally must be signed in front 
of witnesses. However, typically they’re not 
required to be notarized.

Exploring Your Options
In a time of social distancing, it may be 
tempting to explore one of the many do-
it-yourself (DIY) tools for creating an estate 
plan. Software or online tools that automate 
the creation of wills, trusts and other docu-
ments have a certain appeal, but they also 
present some significant risks. 

Before you turn to DIY estate planning tools, 
talk to your estate planning advisor. They 
may have options available to you so that 
you can feel safe while attending to your 
estate plan. •
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Create An Eldercare Plan  
For An Elderly Loved One 
No one would expect you to operate  
a business without developing a busi-
ness plan. Typically, you would review  
the plan annually and modify it to 

accommodate your needs. Yet many 
people don’t follow similar practices 
for approaching the end of life. In other 
words, they don’t have an eldercare 
plan in place.
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Your family may be facing these challenges 
as an elderly family member — perhaps 
your parent or an in-law — is experiencing 
difficulties caring for themselves. Don’t be 
caught without a plan that addresses key 
issues and includes contingencies. 

Call A Family Meeting
If you haven’t already done so, convene a 
family meeting. Be sure to invite all of the 
adult children of the elderly relative and  
their spouses. Of course, the “invitation list” 
will depend on the size of the family and 
other dynamics.

Be forewarned that some family members 
might not agree with the need for a meet-
ing. Furthermore, it likely won’t be easy to 
find time to meet due to busy schedules  
and other commitments. Plus, location  
may be a factor, with many families spread 
out around the country and maybe even 
abroad. Nevertheless, it’s important to  
bring as many participants into the loop  
as possible.

Fortunately, technology can provide  
additional flexibility. If everyone can’t meet  
in person, a teleconference may be suffi-
cient — or at least better than nothing.

Should you have a professional advisor 
attend the meeting? That may depend on 
the nature of relationships and whether you 
want to formalize some decisions. Also, don’t 
overlook or ignore a third-party caretaker 
(such as a nurse or aide) who might be able 
to contribute valuable insights. 

Finally, consider whether to include the 
elderly relative. This, of course, can be a 
delicate decision. Determine what’s best for 
your family’s particular situation.

Discuss The Details
A family meeting enables you to share infor-
mation and allows others to air their con-
cerns. In some cases, one or more siblings 
may feel that they’re being asked to do too 
much caretaking, while others might profess 
to want to do more. In any event, remember 
that there’s no “perfect” solution.

Naturally, you’ll want to discuss matters 
relating to your loved one’s health care. This 
could result in a decision to have the per-
son move to an assisted living facility or to 
upgrade current living arrangements. Or 
you might keep the person at home and use 
live-in care if the situation warrants. Or fam-
ily members may volunteer to assume the 
role of caregiver and have the elderly per-
son reside with them.

These decisions are often wrought with 
emotion as well as requiring an analysis of 
personal preferences, priorities and costs. 
That’s why you can’t expect to finalize every-
thing in a single meeting. It’ll likely take time 
to arrive at consensus.  

Consider the legal documents that may 
further the plan, such as a power of attor-
ney (POA), living will and other health care 
directives and use of trusts. In addition, the 
elderly relative’s will may have to be revised. 
Some of the main objectives may be preser-
vation of assets and minimizing federal and 
state tax liabilities. 

Don’t overlook a third-
party caretaker (such 
as a nurse or aide) who 
might be able to con-
tribute valuable insights.



This publication is  distributed with the understanding that the author, publisher and  distributor are not  rendering legal, accounting or other 
 professional advice or opinions on specific facts or  matters, and, accordingly,  assume no liability whatsoever in  connection with its use. ©2022

You’re Using The Wrong Type Of Living Trust

ESTATE PLANNING PITFALL

7

You may have already recognized the  
benefits of using a living trust. Typically, this 
trust type makes sense if you’re looking to 
preserve assets for other family members 
without dire tax consequences or to avoid 
probate. But should you use a “revocable” 
or “irrevocable” living trust? The answer can 
make a big difference. Significantly, if you 
choose the wrong type of trust, it can defeat 
your main intentions.

As the name implies, a revocable trust 
allows the creator of the trust to modify it in 
the future. This means, for example, that you  
can remove, add or otherwise change  
beneficiaries or revise the trust terms due to 
changing circumstances. 

In contrast, with an irrevocable trust, you 
don’t have the ability to make such modifi-
cations. Except for extraordinary situations, 
the trust terms are set in stone. So, you  
can’t remove a beneficiary or add another 
one later.

At first glance, a revocable trust seems  
preferable, but there are several potential  
disadvantages to consider. Notably, assets 
aren’t shielded from creditors the way 

they’re protected in an irrevocable trust. The 
trust assets may have to be liquidated to 
pay off certain claims. In addition, revoca-
ble trust assets are included in the taxable 
estate of the person who created the trust. 
This could result in sizeable federal or state 
estate tax liability — or both.

On the other hand, if structured properly, the 
assets in an irrevocable living trust gener-
ally are removed from the creator’s taxable 
estate. This is often one of the main reasons 
for choosing an irrevocable trust.

Generally, one family member — perhaps it’s 
you — will be chosen to handle your loved 
one’s financial affairs. This person can usu-
ally write checks and draw on the elderly 
relative’s bank and retirement accounts 
through a POA. 

Communicate Clearly
As always, communication is critical. Things 
may be especially stressful in families where 
relations haven’t always been harmoni-
ous, but you must reach some conclusions 

for the collective good of your loved one. Of 
course, conflicts may arise at the meeting, 
so expect some compromises. Try to honor 
prior agreements, when possible. It’s recom-
mended that one person take notes and 
then distribute a summary via email.

Finally, try to remain flexible, especially  
if the situation changes (as it frequently  
does). Develop a “Plan B” if an assisted  
living facility or other living arrangement 
doesn’t work out or the elderly person’s  
condition suddenly worsens. •
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For over 60 years, the attorneys and staff of Weinstock Manion have focused on providing personalized, 
high-quality legal counsel in the following practice areas to individuals, business principals, beneficiaries, 
fiduciaries, and charitable organizations, in a wide range of industries, including real estate, entertainment, 
and sports:

 n  Estate Planning
 n  Wealth Transfer Planning
 n  Estate and Trust Administration
 n  Estate and Trust Litigation
 n  Business Succession Planning
 n  Charitable Planning and Family Foundations

Working with our clients’ other trusted advisors, our team of specialized attorneys and paralegals create 
and implement comprehensive, creative and practical estate plans with the goals of maximizing wealth 
transfer in accordance with our clients’ wishes and reducing taxation.

Estate and trust administration can have significant financial consequences for both current and future 
beneficiaries. In an effort to minimize income and estate taxes while maximizing estate and trust income 
for beneficiaries, our process involves extensive collaboration between our estate planning, taxation and 
transactional attorneys.

Weinstock Manion’s litigators represent both fiduciaries and beneficiaries in estate and trust disputes. Our 
litigators are skilled at handling claims for breach of fiduciary duty, beneficiary disputes, disputes regard-
ing the validity of wills and trusts, undue influence and all aspects of conservatorships and guardianships.

For many clients, ensuring the future of their family business through a well-structured succession plan is 
an essential component of their estate plan. Our team of transactional, tax and estate planning attorneys 
work with our clients’ other trusted advisors to develop plans for retirement, management transition and 
liquidity events.

Supporting charitable causes is important to many of our clients. We help our clients support the causes 
they are passionate about in a tax-efficient manner through thoughtful charitable planning, including the 
creation of family foundations.

At Weinstock Manion we understand that significant wealth can lead to complex personal and financial 
issues that may result in family conflict. Our goal is to help implement wealth transfer plans that minimize 
potential conflicts while promoting enduring legacies for generations to come.

We invite you to explore our team and services, and to contact us to learn more about how we may  
collaborate to preserve your legacy.

Comprehensive
Estate Planning Services


